here may be no better example|ofason Collins and Ben Cooper, McGrigors, discuss the recent collapse
the need for the new, independent .
pf yet another Customs & Excise case

I prosecution body for revenue a

customs matters than the decision |of
Mr Justice Crane on 26 May 200
staying criminal proceedings brought

against Mr Uddin and four others. The

proceedings were stayed because afsystemic weaknesses, in particulal 8tates to be carried out, effectively, free
serious abuse of process by theulture of ‘excessive secrecy’, withof VAT. Having acquired VAT-free good
prosecution arm of HM Customs &information closely guarded and on|yfrom a trader in another EU Member
Excise (as was), surrounding its failurelisseminated on a ‘need-to-know’ basisState, the fraudster then sells the gopds
to disclose highly relevant information tolt is disappointing (but not surprising) toin the UK, where he is required to charge
the defence. That decision followed Nisee that lessons have not yet been leainedT. Instead of accounting to th
Justice Pontius’ ruling earlier that monttrom the Butterfield Report. What is mostCommissioners for the VAT, the fraudster
that there had been a serious abuse diappointing is that the failures by HMGQEdisappears with the money and becomes

process by HMCE in a similar caspto observe due process have resulte

knock-on consequences for other

prosecutions may increase the figure| tthe facts of R v Uddin

£100 million. The investigation and prosecution
Crane J gave his reasoned decisior| dsddin and his co-defendants was led

24 June and was highly critical of the

im‘'missing trader’. A particular strain of

exported back out of the UK with the
byntention of returning them to their

actions of individual officers an
solicitors involved — and concluded th
senior officers of HMCE had lied to th
Court. But Crane J also referred
failures, at an institutional level, i
providing the right training and guidance
to the investigations arm.

The new prosecution body, Revenyt
& Customs Prosecution Office (RCPQ),
came into being in April this year. It wgs

defence

The proceedings were stayed because of a serious abuse of process
by the prosecution arm of HM Customs & Excise (as was),
surrounding its failure fo disclose highly relevant information o the

set up on the recommendation
Mr Justice Butterfield, following hi
enquiry into the high-profile collapse ¢fBrian Turner and Andrew Biker. Turn

roriginal EU owner. Uddin and his cg-

prosecutions brought in the ‘London Citywas the Senior Investigating Officer andlefendants were alleged to haye

Bond’ diversion fraud cases. One of th@iker was the prosecuting solicitor. T
reasons for the creation of the new bddgperation was code-named ‘Operati
was to reinforce the independence [0¥enison’ and resulted in Uddin and h
prosecutors from investigators, in ordeco-defendants being charged with varig
to ensure, in particular, that theoffences of fraud in connection with t
investigators observe due process. Qrmirchase and sale of mobile telephg
of the particular complaints in the Londgrhandsets.

City Bond cases was that the The fraud is commonly known &
investigations arm had failed to makeMissing Trader Intra-Community frau
material disclosures. The Butterfieldand exploits the fact that the system
Report concluded that the failures 'WAT requires transactions betweg
relation to disclosure stemmed frohtraders located in different EU Memb
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eonspired to create such carousels
pnepeatedly during the course of 2090/
i2001. The fraud was calculated to hgve
udeprived the exchequer of more than £100
emillion of VAT.

ne

Due process
sWhen an individual is faced with actign
d by the might of the state, it is imperati
afspecially in connection with criminal
rprosecutions, that due process |is
efollowed. Failure to uphold this

THE TAX JOURNAL 9



particularly where the authorities haye
behaved improperly — would undermine
public confidence in the criminal justice
system and bring it into disrepute.
integral part of due process is tha
defendant must be provided with

in the Criminal Procedure an
Investigations Act 1996, ss 3 and 7, whi

subject to any ‘public interest immuni
claim, prosecution material which ‘in t
prosecutor’s opinion might undermi

disclosure) or ‘might be reasonably.
expected to assist the accused’s defeng
(secondary disclosure). The reason
this is clear: the prosecution cannot
allowed to put forward a selective case
to bolster its chance of securing|dason Collins
conviction.

Central to the prosecution’s case |irBome of the initial material provided {
R v Uddinwere paper files which hadprosecution Counsel led them to ha
been uplifted from Hawk Precisiopnconcerns about the accuracy of t
Logistics Ltd (Hawk). Hawk was the statement they had made to the Cqg
freight forwarder which had handled thevhen giving away the Hawk witnesseg
goods for the co-defendants. In late 200Their concerns were notified to th
witness statements were taken from ke@ourt and the defence, who we
employees of Hawk, in order to explainnformed that HMCE was undertakin
Hawk’s business process, including |tsx trawl of its files in order to ensure th
document creation and storage processés|l disclosure had or would be made.
and to exhibit the Hawk files. Thetranspired from this exercise that t
evidence contained in the statements wasatement made in the giving away
not of vital importance to the prosecutionthe Hawk witnesses had indeed beg
since it did not in itself suggest that thenisleading. HMCE'’s concern about t
defendants were engaged in a fraud; fthreliability of Hawk witnesses was not
statements were important to theall ‘recent’. The Commissioners, as
prosecution mainly for the purpose pbody, had in fact had concerns goi
ensuring that the Hawk files weneback to 2001 as to whether Hawk w
admissible in evidence. Withodtitself involved in MTIC fraud. The
witnesses to produce the documents thedefendants applied for an order stayi

Ben Cooper

oother or to call for information held b
vether departments.
he But Crane J found that any sel
urespecting senior officer with particul
sconcerns about a witness would naturg
efeel the need to consult with and enqu|
ref colleagues in other parts of the servi
gOf more concern to Crane J, therefo
atvas the question as to when the ¢
Ipbfficers dealing withR v Uddinhad
nehemselves first formed suspicions ab
oHawk and, more particularly, why hg
etihere been a delay in disclosing thd
eoncerns to the Court.
at  During the course of 2003 th
aoncerns held by different parts of t
ngCommissioners were starting
asonverge. In mid-2003 the case office
dealing with another, unconnectg
ngrosecution (Operation Expire) took t

f
ar
Iy
ire
ce.
re,
hse

ut

o

was a risk that the documents would ndhe prosecution as a result of an ab
be admissible or, if admissible, that thewf process.
would be of limited evidential value. The
Hawk statements and exhibits werdhe findings of fact
disclosed to the defence in 2001 — witlit is a settled view of the law that, at leg
no indication that the witnesses weréor criminal justice purposes, the Crow
anything other than ‘witnesses of truth)’is indivisible and that the case officer&known by Turner and Biker.
More than two years later, onon a prosecution must ensure that they However, Turner became aware |of
19 January 2004, at a preliminary hearinbave identified and disclosed all relevgntelevant information in relation to Hawk
for pre-trial submissions on admissibility,information, whether that information isin September 2003. This was as a result
prosecuting Counsel disclosed to théeld by the Commissioners or by otheof an operation started in June 2003 |by
Court that the Commissioners hadgublic authorities. It was clear that ovethe German authorities, who had initiated
recently come into possession of materiadhe period from 2001 to 2003 variolgelephone surveillance of a German
which undermined the reliability of theofficers in different teams in thetrader, Mobile World. A correspondin
Hawk employees as witnesses of trit@ommissioners had formed views [atUK operation was commenced on 30 Jyne
and indicated that they would no longediffering times as to the unreliability gf 2003 under the code-name Operation
be calling them. the Hawk witnesses. One of the problem®oppling. Turner was also the Senipr
At the insistence of their ownidentified by Crane J was that there wakwestigating Officer on this operation.
Counsel, HMCE was asked to identifya lack of internal coordination whichDuring the course of this operation the
the material relevant to the giving awawould have picked up these concefn&erman authorities interceptgd
of the Hawk witnesses so that this couldentrally. The internal manuals did nptonversations between employees|of
be provided to the Court and the defencepecifically require officers to talk to eachMobile World and Hawk which clearl

useéew that they could no longer rely gdn
Hawk witnesses and disclosed this to the
defence in that case in September 2003.
This giving away of the witnesses was
stairly widely known within the servic
rbut Crane J accepted that it was not
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Turner learned of the damaging interce
in September 2003. He failed, howev
to act.

At around the same time, the ca
officers on another unconnecte
operation (Operation Entrée) beca
aware of the intercept material. Th
quickly understood that they would ha:
to give the Hawk witnesses away as be
unreliable and that they would need
disclose the reasons for doing so to
defence, including providing details
the intercepts. They appreciate
however, that if they were to do this, t
integrity of the ongoing intercep
operation in Operation Toppling was
risk. They therefore consulted with t
Policy unit of HMCE as to which
operation should take priority. It wg

to protect Operation Toppling.
Meanwhile, internal meetings wel
taking place and e-mails were being s
between Biker and Turner and the oth
case officers in Operation Venison,
which the subject of the intercepts a
whether the Hawk witnesses could
relied on was discussed. The Venis
team even attended three conferen
with Counsel in this period and

not raise any concerns about Hawk. It
not until 24 November 2003, some ty
months after Turner had become aw
of the intercepts, that the question as
the reliability of Hawk witnesses was fir:
raised with prosecution Counsel. Coun
were not told of the existence of th
intercepts until much later and were n
given instructions to give the Haw|
witnesses away until 19 January 2004

HMCE conduct

Before dealing with Crane J's reasons
why the defendants succeeded in th
abuse of process application, it is wo
noting his comments about the way
which the Venison team had conductj
themselves during the course of the abl
hearing. Crane J was, in particular, hig
critical of the fact that, on top of th
failures to disclose in relation to th
substantive proceedings, there were g
failures to disclose in relation to th
determination of the abuse applicatiq
with relevant material appearing regula
throughout the hearing. During cros|
examination both Turner and Bike
admitted to not having checked for furth
relevant material even when the ng

showed that the Hawk employees w¢
engaged in a conspiracy to defray

preliminary hearing at the Court — but di

rold them to do so. Crane J found t
dexcuse astonishing and, after a furt
ptequest to Biker resulted in yet mo
eimaterial being disclosed, prosecuti
Counsel undertook a damage limitati
sexercise by (successfully) requesti
deave for a search to be conducted
nBiker’s desk. Crane J went on to expre
eyery serious concerns about the failu
én relation to disclosure and question
nghether, even after all of these even
talisclosure was now complete and that
h€ommissioners fully understand the
fduties of disclosure.

d,
ndhe decision

tHMCE accepted that there had been
atnexcusable delay in announcing thg
edecision to abandon the Hawk witness
They also accepted that there were seri
sfailures of disclosure, misinterpretatio

decided to stay Operation Entrée in orglesf the law and sheer incompeteng

However, the prosecution did not accg
ethe defendants’ claims that they h
eateliberately misled the court g
enanipulated the court process.

5

’

isontacted. He also found that HMCE hpd
dreen influenced by a desire to ensure that
e¢here were no issues with the admissibility
bof the Hawk files and that giving away the
briHawk witnesses ran the risk of seriously
ngindermining the prosecution’s case.
of Crane Jwas astonished by the fact
ss0 senior officer was able to give|a
eglausible explanation as to what had
ethappened between September 2003 and
tslanuary 2004. He described this a$ a
hegaping hole’ in the evidence. It led hi
ito conclude that senior officers kn
more than they were prepared to tell the
Court — that the officers told the Court
what they thought the Court should kn
amnd not the truth.

eir

e€onclusion

pide failures to disclose the Hawk
ngnformation are all the more strikin
evhen it is appreciated that the
pwithholding of information occurred i
adhe period immediately following th
rrelease of the Butterfield Report. It |s
astonishing that there should be such

During cross-examination bo

because nobody had told the

th Turner and Biker admitted to not

having checked for further relevant material even when the
non-disclosure issue surfaced, claiming that they had not looked

m to do so

5t
sel Crane J disagreed. He found
aisturbing that no credible explanatio
otvere put forward as to why it had tak
kso long for the decision to be made to g
.away the witnesses. Turner and Bike
evidence was that they either could 1
remember, or it was put down simply td
dack of activity for reasons such as a heg
eqase-load or illness. Crane J did not acg
thhat it was incompetence or overwo
invhich led to the delay. As a result of t
ethct that none of the officers was able
upeovide any evidence on the subject, Crg

eHe found that it was not credible that tl
eVenison team had failed to raise the Hay

disclosure issue surfaced, claiming tl
they had not looked because nobody
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ifailures at a time when disclosure wagd at
nshe top of everybody’s minds.
en This case highlights the perennial
\veoncern that HMCE was institutionall
r'averse to disclosure. A criticism regularly
develed at HMCE - both in criminal and
&ivil cases — was its culture of seeking|to
wyet a result, whatever the cost aphd
epthatever the means used. Full disclosre
ks a cornerstone in any legal system and
nemust always be respected. It is of course
toery disappointing that a trial of alleged
arfeaudsters has collapsed — but Crane J had

Iy was left to speculate as to what happeneatb choice but to order a stay when| it

hdecame clear that officers had gone to the
wlengths of lying to try to ensure that they

Isssue at the three conferences with Counssbuld ‘get their man’. It is hoped that

ethat took place after the receipt of théessons will be learned from this case and
nintercept material simply because|ithat RCPO will ensure that the new

lyslipped everyone’s mind’. He also fourlJdmerged body, HM Revenue & Custonis,
sit extremely unlikely that the issues hadvill adopt a more accountable approach.
mot been discussed with senior officerg iVhether the merger will cleanse the
ePolicy in the same way as had been theervice of the culture of ‘excessive

nease in Operation Entrée and, further, thaecrecy’ (even to the extent of keepi
ahe (incomplete) evidence trail indicatedts own Counsel in the dark) in relatign
dHtat Policy had, at the very least, beleto customs matters remains to be seen.
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